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ARGUVENT

THE HEARI NG PANEL:=S FINDING OF GUILT ON COUNT TWO
(ADVI SI NG DI ANA JI MENEZ TO FLEE) WAS NOT SUPPCORTED BY
CLEAR AND CONVI NCI NG EVI DENCE

The JQC failed to establish Judge Hensonss guilt on Count Two
by clear and convincing evidence. The evidence presented by the
JQC was not credible, clear, distinct, or precise, and thus failed
to support a conclusion that Judge Henson advi sed D ana Jinenez to
flee the jurisdiction in order to avoid prosecution.

As previously asserted, this Court is required to study the

record and i ndependent|ly assess the factual findings, conclusions,

and recomendati ons of the JQC. Despite the JQCs repeated request
that this Court defer to the findings and concl usi ons nade by the
Hearing Panel, those findings and conclusions are only entitled to
great weight if they have been established by clear and convinci ng
evidence. This Court retains the ultimte power and responsibility
to make a determination in this case. See In re G aziano, 696 So.
2d 744, 753 (Fla. 1997).

The JQCs Reply unsuccessfully attenpts to argue that the
Heari ng Panel :s Fi ndi ngs and Concl usi ons on Count Two are supported
by clear and convincing evidence. The indecisive, confused, and
contradictory testinony of Diana Jinmenez, Dr. Jinmenez, and Robert
Nesmith sinply fails to support the Hearing Panel:s concl usion.

The JQC attenpts to bol ster these three witnesses by referring

to them as a teacher, doctor, and |awer, respectively. (JQCs



Reply at 14). The JQC seeks to ignore the bias, prejudice, and
interest of each of these three w tnesses.

Diana Jinenez is a disgruntled, former client of Judge Henson
who is now a convicted felon serving a 16-year prison sentence.
Dr. Jinmenez is unhappy with the results of his daughter:s case. He
has had a fee dispute with Judge Henson and has filed a bar
gri evance against the judge. Robert Nesmith is a |awer who has
had personal and professional differences with Judge Henson, has
been the subject of nultiple bar grievance proceedi ngs, and has
been suspended fromthe practice of |aw at |east once.

D ana Ji nenez

The JQCs assertion that Diana Jinenez testified that Judge
Henson Aregul arly encouraged her to consider fleeing to Col onbi af
(JQC Reply at 9) is not supported by the record. Although the JQC
cites page 71 of the record in support of this assertion, nothing
on that page, or anywhere else in the record, actually provides
such support. (T1 at 71).

In fact, Diana repeatedly testified that Judge Henson never
told her to flee the jurisdiction. (Tl at 59-60, 67, 72, 76-78).
Diana only canme to Abelieve@l that Judge Henson was trying to
encourage her to flee after she refl ected back on everything that
happened, and after she had been sentenced and was serving her
prison term (Tl at 72).

Di anass nmere Abelief on this matter is sinply insufficient to



support a conclusion that Judge Henson advised Diana to flee the
jurisdiction. Thus, the understanding that Diana clains to have
reached after she was sentenced failed to establish Judge Hensonss
gui |t on Count Two by clear and convincing evidence.

The JQCs attenpt to use the testinony of Maria Jinenez to
corroborate Dianas testinony is unavailing. (See JQC Reply at 12
n.2). As previously asserted, the deposition testinony of Mria
Jimenez was inadm ssible hearsay that should not have been
considered by the Hearing Panel. Marias testinony that she heard
the word Aextradition@ at the August 2001 neeting in Judge Henson:s
of fense was not adm ssible pursuant to Fla. Stat. " 90.803(18)(a),
because there is no evidence that Judge Henson was the individual
that used the word. Accordingly, the testinony of Maria Jinenez
shoul d not be considered by this Court.

Dr. Jinenez

The JQC contends that Dr. Jinenez: testinony on the existence
of an extradition treaty between the United States and Col onbi a was
not contradictory. The JQC seeks to rely on an errata sheet to Dr.
Ji menez: video deposition. (JQCs Reply at 8-9). The JQC, however
fails to provide the Court with a record citation showing that this
errata sheet was introduced into evidence or shown to the Hearing
Panel . Since there is no evidence that the Hearing Panel
considered this evidence in reaching its decision, there is

absolutely no basis for this Court to consider such evidence in its



review of the record. Mreover, the fact that Dr. Jinenez had to
Acorrect@® his testinony at sone |ater date shows that his testinony
was neither clear, distinct, or precise.

Robert Nesnith

The JQC contends that the fact that Robert Nesmth was unable
to remenber the date of the conversation in which Judge Henson
allegedly told him he had advised Diana Jinenez to flee the
jurisdiction does not establish that Nesmth=s testinony was not
credible. (JQCs Reply at 12). The record establishes, however,
that M. Nesmith was wunable to recall the timng of that
conversation and the date on which Judge Henson allegedly tried to
Abuy his silencel by referring him a drug case. As previously
asserted, it seenms unlikely that any reasonable person would be
unable to recall the timng of these two extrenely inportant,
menor abl e, and allegedly incrimnating statenents by Judge Henson.

Moreover, the JQC ignores the fact that M. Nesmth failed to
menti on Judge Henson:s alleged attenpt to Abuy his silencel in his
previous interviewwth the State Attorneyss Ofice. (Tl at 136-42,
Exh. 6). Li kew se, the JQC ignores the fact that M. Nesmth
provi ded contradictory testinony about his interpretation of Judge
Henson:s al | eged comments about buying his silence. (T1 at 120-21,
155-56, 158-59, 175-76).

Finally, if Judge Henson had in fact told M. Nesmth that he

had told Diana to flee the jurisdiction, and later offered to buy



M. Nesmths silence, M. Nesmth had an ethical obligation to
report that conduct to the proper authorities. He never nmade such
a report. (Tl at 134-36). Al of these issues, when coupled with
the di sagreenents and aninosity that existed between Judge Henson
and M. Nesmth, call the credibility of M. Nesmth:=s testinony
into serious question.

The JQCs | nproper Propensity Argunent

The JQC inproperly argues that the fact that Judge Henson
admtted guilt on the allegation contained in Count One sonehow
provi des support for a finding of guilt on Count Two. (JQCs Reply
at 17-18). It is axiomatic that the acceptance of this propensity
argunment would inproperly shift the burden of proof to Judge
Henson, and woul d constitute a violation of Judge Hensons right to
due process. See In re Gaziano, 696 So. 2d 744 (Fla. 1997) (judge
entitled to procedural and substantive due process during JQC
proceedings); In re a Judge, 357 So. 2d 172, 180-81 (Fla. 1978)
(judge may not be renopved from office unless his constitutiona
rights are protected).

It is well-established that the JQC, and not the respondent
j udge, has the burden of proving each count of m sconduct by clear
and convi nci ng evi dence. See In re Davey, 645 So. 2d 398, 404
(Fla. 1994); In re LaMotte, 341 So. 2d 513, 516 (Fla. 1977). The
nmere fact that a judge admts guilt on one count of m sconduct in

no way establishes his or her guilt on an entirely separate count



of m sconduct. Accordingly, this Court should reject the JQCs
contention and i ndependently consider the record evidence relating
to the allegation contained in Count Two.

The Record Evidence Before the Hearing Panel

The JQC failed to present clear and convincing evidence that
Judge Henson advised Diana to flee the jurisdiction in order to
avoi d prosecution. At nost, the evidence shows that Judge Henson
di scussed the issue of Diana fleeing the jurisdiction with her
father, Dr. Jinenez, during a tel ephone conversation to which D ana
was not a party. Si nce Judge Henson testified that he strongly
recommended to Dr. Jinenez that Diana not flee the jurisdiction,
that discussion was conpletely consistent with Judge Hensonss
et hical obligations. See Rule 4-1.2(d), Rules Regulating the
Fl ori da Bar.

The testinony of Diana Jinmenez, Dr. Jinmenez, and M. Nesnth
was contradictory, inprecise, confused, and |acked credibility.
The testinony of these witnesses was insufficient to produce a firm
belief, wi thout hesitancy, that Judge Henson is guilty of advising
Diana to flee the jurisdiction. See Davey, 645 So. 2d at 404.

The insufficient nature of the evidence in this case is
highlighted by the fact that two nenbers of the Hearing Panel

dissented from the Panel:s finding of guilt on Count Two."

The Florida Constitution requires that at |east two-
thirds of the six-nmenber panel be in agreenent before a judge nmay
be renoved fromoffice. See Article V, Section 12(a), (b), FLA
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Accordingly, this Court, after independently review ng the record,
shoul d reject the findings and concl usi ons of the Hearing Panel on
Count Two, and conclude that there was insufficient evidence to
support a finding of guilt against Judge Henson.

1. THE HEARI NG PANEL | MPRCPERLY CONSI DERED ACQUI TTED CONDUCT
AND UNCHARGED M SCONDUCT | N REACHI NG I TS DECI SI ON_AND
MAKI NG | TS RECOMMVENDATI ON TO THI' S COURT.

The Hearing Panel inproperly considered both acquitted conduct
and uncharged m sconduct in making its findings, conclusions, and
recomendation to this Court. The JQCs contention to the contrary
is contradicted by the specific findings made by the Hearing Panel
and the information the Panel chose to include in its witten
Fi ndi ngs, Concl usi ons, and Recommrendati ons.

First, the JQC incorrectly asserts that the Hearing Panel did
not consi der evidence relating to the allegation that Judge Henson
failed to properly convey the Statess 12-year plea offer to D ana
Ji menez. Despite finding Judge Henson not guilty of this
all egation, the Hearing Panel explicitly noted that it remained
Auncertai n whet her Henson clearly and directly conveyed this 10-12
year plea offer to Diana Jinenez.(i (JQC Findings at 20). Instead

of treating Judge Henson as if he had been conpletely exonerated of

CONST.. Therefore, the recommendati on of renmoval in the instant
case is only supported by the bare m ni nrum nunber of pane
menbers.



this allegation, the Hearing Panel explicitly noted that the
evi dence on this issue was uncl ear.

The JQCs claim that Judge Henson raised this issue in his
initial Response to this Court:s Order to Show Cause w thout a
citation to the record is also without nerit. Judge Henson
provided the Court with a citation to the Hearing Panel:s i nproper
reference to this issue in the Statenent of Case and Facts
contained in his Response. (Judge Henson:s Response at xxiv).

Next, the JQCs contention that the Hearing Panel did not
i nproperly consi der evidence concerning the allegations that Judge
Henson advi sed Jerry Lee Thonpson and Hector Rodriguez to flee the
jurisdiction is in error. Despite the fact that the Hearing Panel
found Judge Henson not guilty of those charges, the Panel stil
felt the need to note that it was troubled by Bail Bondsnan Rojelio
Candel ariass involvenent in all three cases (Jinenez, Thonpson, and
Rodriguez). (JQCs Findings at 24-25). |If the Hearing Panel did
not consider this evidence in nmakings its recommendation to this
Court, there was absolutely no reason to include it in its
Fi ndi ngs, Concl usi ons and Recommendat i ons.

Finally, the JQCs assertion that the Hearing Panel did not
i nproperly consi der Judge Hensonss al |l eged untrut hful ness before the
panel also lacks nerit. It is well-established that |ack of candor
may only be used as a basis for renmoval or reprimand if it is

formally charged and proven. See Davey, 645 So. 2d at 406; See



also Florida Board of Bar Examners re GJ.G 709 So. 2d 1377 (Fl a.
1998) .

In the instant case, the Hearing Panel nade a specific finding
t hat Judge Henson was untruthful in his testinony before the Panel.
(JQCs Findings at 11). Such a finding was unnecessary because the
Heari ng Panel subsequently indicated that it rejected the testinony
of Judge Henson and accepted the testinony of Diana Jinenez, Dr.
Jimenez, and M. Nesmth. (JQCs Findings at 19). As previously
asserted, the Hearing Panel:s decision to include a specific finding
of fact on the truthful ness of Judge Henson clearly establishes
that the Panel inproperly considered this issue as a separate basis
to support its decision and recommendation to this Court.

As previously asserted, the Hearing Panel:s consideration of
acquitted conduct and uncharged m sconduct deprived Judge Henson of
his right to due process under the Florida and United States
Constitutions. The fact that the Hearing Panel felt the need to
consi der this conduct, and specifically reference it in the Panel:s
Fi ndi ngs, Concl usi ons and Recommendations, further establishes that
the evidence which was properly considered was insufficient to
est abl i sh Judge Henson=s @iilt on Count Two by clear and convi ncing
evi dence. Accordingly, this Court, in its independent review of
the record, should take care to ignore the conduct inproperly
considered by the Hearing Panel, and should reject the Panel:s

concl usi ons and recommendati on of renpval.



V. PUBLI C REPRI MAND | S THE MOST SEVERE SANCTI ON APPROPRI ATE
FOR THE M SCONDUCT ACTUALLY COWM TTED BY JUDGE HENSON

The JQCs contention that this Court should accept the Hearing
Panel :s recomendati on that Judge Henson be renobved from office
| acks nerit. The JQCs argunent is based on the erroneous
conclusion that the Hearing Panel properly determ ned that Judge
Henson=s guilt on Count Two (advising Diana Jinenez to flee) was
establ i shed by clear and convi nci ng evi dence.

Since the JQC actually failed to present clear and convi nci ng
evi dence of Judge Hensonss guilt on Count Two, none of the casel aw
cited by the JQC applies to the instant case. The m sconduct
commtted by the judges in In re Ford-Kaus, 730 So. 2d 269 (Fl a.
1999), In re Gaziano, 696 So. 2d 744 (Fla. 1997), Inre Garrett,
613 So. 2d 463 (Fla. 1993), In re LaMdtte, 341 So. 2d 513 (Fla.
1977), and In re Johnson, 692 So. 2d 168 (Fla. 1997), was all far
nore serious than the m sconduct which Judge Henson has adm tted.

As previously asserted, the msconduct admtted by Judge
Henson (accepting the Jinenez case while he was still a county
court judge) does not establish that he is presently unfit to hold
judicial office. Al t hough serious, the msconduct actually
commtted by Judge Henson had no effect on actual litigants and did
not result in prejudice to anyoness rights. See In re Norris, 581
So. 2d 578 (Fla. 1991).

Mor eover, since the JQC has failed to establish Judge Henson:=s
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guilt on Count Two by clear and convincing evidence, there is no
pattern of m sconduct, but nerely a single isolated incident of
m sconduct. Therefore, the wealth of caselaw cited by the JQC in
support of its contention that this Court should consider the
cunul ative wei ght of Judge Henson:s two instances of msconduct is
i nappl i cabl e.

The instant case is simlar to Mssissippi Conmssion of
Judi ci al Performance v. Osborne, 876 So. 2d 324 (M ss. 2004). In
Gsborne, a judge violated the Canons of the M ssissippi Code of
Judi ci al Conduct by practicing |aw after he had been appointed to
the bench as a county court judge. The judge filed eight
conplaints with various courts in the six nonths after he was
appointed to his position as a judge. The M ssissippi Suprene
Court rejected the Comm ssion Attorney=ss contention that the judge
shoul d be renoved fromoffice. The Court concluded that the judge
was not abusing the power of his judicial office and inposed the
sanction of a public reprimand.

The m sconduct admtted by Judge Henson in this case is
simlar to that of the judge in Gsborne. Like the judge in
Gsborne, Judge Henson inproperly practiced law while he was a
county court judge. Judge Henson did so when he accepted the D ana
Ji menez case shortly before the end of his termas a county court
judge. Although this was a serious incident of m sconduct, Judge

Henson only accepted the Jinenez case after he had noved out of his

11



judicial office, and after he had wapped up his judicial duties.
Judge Hensonzs m sconduct was not an abuse of his judicial power,
did not affect any litigants, and did not result in prejudice to
anyone:s rights.

Accordi ngly, Judge Henson:s admtted guilt on this count of
m sconduct does not establish that he is presently unfit to hold
judicial office. See Article V, Section 12(c)(1), FLA CONST.
Li ke the Court in Gsborne, this Court should conclude that the
appropriate sanction for Judge Henson:s conduct is a public
repri mand.

The Hearing Panel has already stated that such a reprimand may
be the appropriate sanction for a finding of guilt solely on Count
One. Since that is the only allegation of msconduct which has
actually been proven by clear and convincing evidence, a public

reprimand is the sanction that should be inposed.
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